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OPINION
. FACTS

In 1995 the General Assembly passed Tennessee’ sAdult Oriented Establishment Act, Tenn.
Code Ann. § 7-51-1401 et seq. (“Act”), that limits the hours and days during which adult
establishments can be open and requires elimination of closed viewing booths at such
establishments. Theplaintiffs, Silver Video USA, Inc., (“ Silver Video”) and Jenna sAdult Toy Box,
Inc. (“Jenna sToy Box”), with their respectivemajority shareholders, Frank Crossand Scotty Cross,
filed suit for injunctiverelief and adeclaratory judgment asking that the Act be held unconstitutional
under the Tennessee Constitution. The suit named as defendants the Tennessee Attorney General,
the District Attorney General for the Twentieth Judicial District, and the Metropolitan Government



of Nashville and Davidson County Police Chief. After considering cross motions for summary
judgment, the trial court upheld the validity of the Act. Plaintiffs appealed.*

Silver Video and Jenna’ s Toy Box challenge only the restriction in the Act regarding hours
and days of operation. It isagreed that neither establishment operates or desiresto operate viewing
boothson-site asprohibited by the Act. Withregard to hoursand daysof operation, the Act provides
that an “adult-oriented establishment” can only do business between 8:00 am. and midnight on
Monday through Saturday and may not be open at al on Sundays or legal holidays. Tenn. Code
Ann. § 7-51-1402(a).> The Act defines “ adult-oriented establishment” as abusinessthat offers“as
its principal or predominant stock or trade” sexually-oriented material, devices, or paraphernalia.
Tenn. Code Ann. § 7-51-1401(4).® The Act then predictably defines “ sexually-oriented material”

1At oral argument, this court was apprised by counsel that the constitutionality of the Act was a primary issue
in a case which the Tennessee Supreme Court had decided to accept. Consequently, it appeared likely to be addressed
by the T ennessee Supreme Court in Clinton Books, Inc. and Fantasy Warehouse, Inc. v. City of Memphis, _ S.W.3d.
___,2006 WL 1072052 (Tenn. 2006). This Court held thismatter in abeyance pending the Tennessee Supreme Court’s
consideration of Clinton Books. The Supreme Court, however, issued itsopinion on April 25, 2006, deciding the matter
on grounds unrelated to its constitutionality.

2The text of Tenn. Code Ann. § 7-51-1402 provides as follows:

(a) No adult-oriented establishment shall open to do business before eight o’ clock am. (8:00 am.),
M onday through Saturday; and no such establishment shall remain open after twelve o’ clock (12:00)
midnight, M onday through Saturday. No adult-oriented establishment shall be open for business on
any Sunday or alegal holiday as designated in § 15-1-101.

(b) A local ordinance, resolution or private act may establish opening hours for adult-oriented
establishments that are later than eight o’ clock a.m. (8:00 a.m.) and closing hours that are earlier than
twelve o’clock (12:00) midnight, but in no event may such ordinances, resolutions or private acts
extend the opening hoursto earlier than eight o’ clock a.m. (8:00 a.m.) or the closing hoursto later than
twelve o’clock (12:00) midnight.

3The complete definition of “adult-oriented establishment” found in Tenn. Code Ann. § 7-51-140(4) is as
follows:

“Adult-oriented establishment” means any commercial establishment, business or service, or portion
thereof, that offers, asits principal or predominant stock or trade, sexually-oriented material, devices,
or paraphernalia or specified sexual activities, or any combination or form thereof, whether printed,
filmed, recorded or live and that restricts or purportsto restrict admission to adults or to any class of
adults. “Adult-oriented establishment” includes, but is not limited to:

(A) “Adult book stores” means any corporation, partnership or business of any kind that has as its
principal or predominant stock or trade, books, magazines or other periodicals and that offers, sells,

provides or rents for afee:

(i) Isavailable for viewing by patrons on the premises by means of the operation of
movie machines or slide projectors; or

(continued...)



as written matter or film that depicts particular types of sexual activity.* Violation of the Act asa
first offenseisaClass B Misdemeanor and a Class A misdemeanor thereafter. Tenn. Code Ann. 8§
7-51-1404.° The Act exemptslive adult stage entertainment from its hours of operation restrictions.
Tenn Code Ann. § 7-51-1405.

The material facts of this controversy are not in dispute and have been agreed upon by the
parties. Silver Video and Jenna s Toy Box acknowledge that they offer for sale and rent “ sexually-
oriented material” as defined by the Act together with sexual devices and paraphernaia® Silver
Video and Jenna's Toy Box agreed that “all or substantially all” of their adult videos, DVDs and
magazines meet the Act’ sdefinition of “sexually-oriented material.” Both businesses agreethat the
sexually-oriented materia is*prominently” displayed at their stores. While Silver Video also sells
jewelry and tobacco, historically income from Silver Video was “primarily from adult-oriented
material.” While Jenna' s Toy Box a so sellstobacco, which was added to comply with Metropolitan
zoning codes, the“bulk of income” from Jenna s Toy Box isfrom XX X-rated movies. Jenna' sToy

3(...continued)
(i) Has a substantial portion of its contents devoted to the pictorial depiction of
sadism, masochism or bestiality; or

(iii) Has as its principal theme the depiction of sexual activity by, or lascivious
exhibition of, the uncovered genitals, pubic region or buttocks of children who are
or appear to be under eighteen (18) years of age;

(B) “Adult motion picture theaters” means an enclosed building used for presenting film presentations
that are distinguished or characterized by an emphasis on matter depicting, describing or relating to
specified sexual activities for observation by patrons therein; and

(C) “Adult shows” or “adult peep shows” means all adult shows, exhibitions, performances or
presentations that contain acts or depictions of specified sexual activities.

4The complete definition of “sexually-oriented material” found in the Act is as follows:
“Sexually-oriented material” means any book, article, magazine, publication or
written matter of any kind, drawing, etching, painting, photograph, motion picture
film or sound recording that depicts sexual activity, actual or simulated, involving
human beings or human beingsand animals, that exhibitsuncovered human genitals
or pubicregioninalewd or lascivious manner, or that exhibits human male genitals
in adiscernibly turgid state, even if completely covered;

Tenn. Code Ann. § 7-51-1401(9).

5The Act providesin Tenn. Code Ann. § 7-51-1404 as follows:

A first offensefor aviolation of thispart isa Class B misdemeanor, punishable only

by afine of five hundred dollars ($500); and a second or subsequent such offense
isa Class A misdemeanor.

6The parties stipulate that these “adult toys” are not constitutionally protected speech.
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Box offers 3000 “mainstream regular movies’ for rent, yet these are priced high so as to avoid
restocking and are placed in therear of the store so onewould first passthe 6,500 XXX -rated videos
and 12,000 “adult” VHS and DVDs in order to locate the “mainstream regular movies.” Silver
Video offersfor sale only 110 regular movies. Ninety-five (95%) percent of Silver Video’'s DVD
and DHS stock is XX or XX X-rated materials. When Jenna s Toy Box opened in January of 2004,
it was located between two other adult establishments to take advantage of the customer traffic
generated by these two businesses. Silver Video added adult toys and lotions to attract late night
customers, including people leaving bars and strip clubs “after getting sexually aroused.” Both
establishments are restricted to adult members of the public.

After passage of the Act, law enforcement officialsin Metropolitan Nashville and Davidson
County declined to enforce the Act. During this period, the constitutionality of the Act under the
United States Constitution was being litigated by other parties in federal court. (See Richland
Bookmart, Inc. v. Nichols, 137 F.3d 435 (6th Cir. 1998) (“ Richland 1) and Richland Bookmart, Inc.,
v. Nichols, 278 F.3d 570 (6th Cir. 2002) (“Richland I1”, cert. den. 537 U.S. 823, 123 S.Ct. 109
(2002)). After the Sixth Circuit Court of Appeal supheld the constitutionality of the Actin Richland
Bookmart, Inc. 1 & 11, and certiorari to the United States Supreme Court wasdenied, in July of 2003
Metro officials notified Silver Video and Jenna's Toy Box by letter that enforcement of the Act
would become effective August of 2003. Since receiving notice of enforcement, neither
establishment has been cited for failureto comply with the Act. The Metro Police Department has
issued citationsto othersfor violation of the Act after the August 2003 enforcement notice. Before
receiving the August letter regarding enforcement of the Act, Silver Video was open past midnight,
Sundays and legal holidays. Jenna s Toy Box opened after the August 2003 notice letter, but its
owner testified that it would be open after midnight and on Sundays and legal holidays but for the
Act.

Since the Act was found constitutional under the United States Constitution in Richland
Bookmart | and I1, plaintiffsbrought thissuit to challenge the Act under the Tennessee Constitution.
Specifically, Silver Video and Jenna s Toy Box aleged that the Act, both facially and as applied to
them, violates the free expression guarantee of Article |, Section 19, the equal protection and due
processguaranteesof Articlel, Section 8, and variousother provisionsof the Tennessee Constitution
relative to the fundamental right of privacy.

The trial court upheld the constitutionality of the Act upon cross motions for summary
judgment. Asa preliminary matter, thetrial court found that thereis*no doubt” that Silver Video
and Jenna s Toy Box have as their principal or predominant business the sale of sexually-oriented
materia thus bringing them within the purview of the Act. Whilethetria court acknowledged that
the protections of the Tennessee Constitution may be more expansive than the United States
Consgtitution, the trial court adopted the rationale of the Sixth Circuit interpreting the rights of free
speech, equal protection, and due process in the United States Constitution in Richland Bookmart
| and 11 as being consistent with those rights protected by the Tennessee Constitution. With regard
to plaintiff’s allegations about a right of privacy arising from the Tennessee Constitution, the trial
court found that “curtailing the hours of operation of adult entertainment establishments” does not
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implicate any privacy issues. Finaly, the trial court found scienter was an element of an offense
under the Act pursuant to Tenn. Code Ann. 8 39-11-102(b) and 8§ 39-11-301(c).

Plaintiffs appeal, claiming the Act is constitutionally flawed becauseit is an impermissible
content-based restriction on free speech and because the Act does not require scienter as an element
of an offense. First, plaintiffs argue that the Act is a content-based restriction on the right of free
speech under Articlel, Section 19 of the Tennessee Constitution which does not meet the applicable
strict scrutiny criteria and is thus unconstitutional. Alternatively, plaintiffs argue that the Act is
nevertheless unconstitutional because it is overbroad and vague. Second, plaintiffs argue that
scienter is a constitutionally required element of any violation of the Act and the Act is
constitutionally flawed because it fails to include scienter as an element of the offense. According
to plaintiffs, the scienter provisions of Tenn. Code Ann. 8 39-11-102(b) and § 39-11-301(c) may not
be applied to the Act.

[I. CONTENT-BASED RESTRICTION ON FREE SPEECH
A. Positions of Parties

Plaintiffs’ principal contention on appedl is that the Act is a content-based restriction on
expression that violates the plain language of Article I, Section 19 of the Tennessee Constitution
guaranteeing that “every citizen may freely speak, writeand print on any subject” (emphasisadded).

Plaintiffs argument followsafairly logical sequence. The* sexually-oriented materiad” i.e.,
the magazines, videos and books sold by plaintiffsis not a recognized exception to the protection
of Articlel, Section 19 and is therefore material protected by Article I, Section 19. According to
plaintiffs, sincethe Act regulatesonly material pertainingto sex, thenit isacontent-based restriction
on free expression which must be analyzed under the exacting strict scrutiny standard and is
presumptively aviolation of Article I, Section 19.

The defendant government officials, on the other hand, argue that under the “secondary
effectsdoctrine,” the Actisnot to betreated asacontent-based restriction on free speech, but instead
should betreated as areasonabletime, place and manner restriction on speech, requiring application
of the less stringent, intermediate scrutiny. Under the “secondary effects doctrine,” federal courts
have held that if acontent-based zoning restrictionisaimed at the“ secondary effects’ of thematerial
and not at the content itself, then for purposes of First Amendment analysis the restrictions will be
deemed content neutral and the more relaxed intermediate scrutiny shall be applicable. The Sixth
Circuit in Richland Bookmart | applied the secondary effects doctrine to the Act finding that since
the Act was aimed at the secondary effects of these types of establishments on neighborhoods and



not at the content itsalf, then the Act is constitutional under the First Amendment to the United
States Constitution.’

According to plaintiffs, the secondary effects doctrine holds no sway in this analysis.
Plaintiffs argue that the federal court’s rationale in upholding the Act in Richland Bookmart | & |1
should not be applicablebecause the protectionsafforded by the Tennessee Constitution aredifferent
from those afforded by the United States Constitution. Since the language guaranteeing free
expression under Article 1, Section 19 of the Tennessee Constitution is substantially stronger than
the correlating guarantee of free speech under the First Amendment to the United States
Congtitution, plaintiffs argue that we are precluded from adopting the “ secondary effects doctrine’
when construing the Tennessee Constitution even though federa courts have adopted it in
interpreting the First Amendment to the United States Constitution.

Whether or not the Act survives a challenge under Article 1, Section 19 turnsin large part
onwhether the Act isto be analyzed under strict or intermediate scrutiny. The government does not
even attempt to argue that the Act would pass strict scrutiny analysis.

B. Legidative History Of The Act

The Preamble to the Act sets out extensively the perceived ills that the Act is intended to
address. Support for the government’ s position that the Act isaimed at the consequences of adult-
oriented establishment on neighborhoods and health can be found in the Preamble to the Act and
materials submitted by the government officials in support of their motion for summary judgment.

The Preamble to the Act providesin its entirety:

WHEREAS, Many adult-oriented establishmentsexist whereencl osed booths, stalls
or cubicles and entertainment are provided to persons for a fee for the purpose of
viewing adult entertainment; and

WHEREAS, Studies performed in a substantial number of communities around the
country indicatethat such closed booths, stallsor cubicleshave been used by patrons,
clients or customers of such adult-oriented establishments for the purpose of
engaging anonymously in sexual actswhich cause blood, semen, urine or excrement
to be deposited on the floors and/or walls of such enclosures; and

WHEREAS, These studies also found that closed booth activitiesarelikely to foster
a pattern of conduct inimical to the public health; that enclosed booths encourage
illega and unsanitary sexual activity; and per se present a health risk; and

7In Richland Bookmart |1, the Sixth Circuit also sustained the Act against challenge under the federal equal
protection clause. 278 F.3d at 577-78.
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WHEREAS, The health risks include the possible unchecked spread of the AIDS
virus, hepatitis-B virus and other sexually transmitted diseases because tracking of
potentially infected parties is not possible given the anonymity of the sexual
encounter; and

WHEREAS, Adult-oriented establishments, also known as sexually-oriented
businessesrequire special supervisionfrom public safety and health agenciesin order
to protect and preserve the health, safety and welfare of the patrons of such
businesses, as well as citizens of the state and of the city and county in which they
are located; and

WHEREAS, Extensive reviews have been conducted of land use studies concerning
the secondary effects of adult-oriented establishments and sexually-oriented
businesses in other cities, including, but not limited to, Garden Grove, California
(1991); Phoenix, Arizona (1986); Minneapolis, Minnesota (1980); Houston, Texas
(1983); Indianapolis, Indiana (1984); Amarillo, Texas (1977); City of Los Angeles,
Cdifornia (1977); Cleveland, Ohio (1977); Austin, Texas (1986); Sesttle,
Washington (1989); Oklahoma City (1986); Beaumont, Texas (1982); and Whittier,
Cdlifornia (1978); and considered the experience of citizens and public officiasin
this state; and

WHEREAS, From review of other cities studies and evidence from this state, there
is convincing documented evidence that adult-oriented establishments, because of
their very nature, have a deleterious effect on existing businesses around them, the
surrounding residential areas, and the public at large, causing, among other adverse
secondary effects, increased crime, downgrading of property values and spread of
sexually transmitted and communicabl e diseases; and

WHEREAS, It isrecognized that adult-oriented establishments, dueto their nature,
have serious objectionable operational characteristics, including location, hours of
operation and physical layout of the establishment, thereby contributing to crime,
disease, lower property values, urban blight and downgrading of the quality of life;
and

WHEREAS, It is recognized that adult-oriented establishments are frequently used
for unlawful and/or dangerous sexual activities, including prostitution, indecent
exposure and public or indiscriminate masturbation and sexual conduct; and

WHEREAS, Increased crime and unhealthful conduct tend to accompany,
concentrate around and be aggravated by adult-oriented establishments, including,
but not limited to, prostitution, pandering, unprotected or indiscriminate sexual
conduct and masturbation, distribution of obscene materialsand child pornography,
possession and sa eof controlled substances, violent crimes agai nst persons, property
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crimes and exposing minors to harmful materials, and

WHEREAS, Concern over sexuadly transmitted diseases, including AIDS, is a
legitimate health concern of the statewhi ch demands reasonabl eregul ations of adult-
oriented establishmentsin order to protect the health and well-being of the citizens,
and

WHEREAS, The experience of other states and cities demonstrate that reasonable
restrictions on closing hours, as contained in thisact, are beneficial and necessary as
a means of reducing and curtailing del eterious secondary effects of adult-oriented
establishments, including crime, noise, traffic congestion, police response time and
efforts, parking problems, sexual disease, sexual activity and discarded pornographic
materia on neighboring propertiesand whereas, the Supreme Court in City of Renton
v. Playtime Theaters, Inc., 475 U.S. 41, 50-52 (1986), held that states and cities may
rely on the experiences of other communities to prevent or reduce the attendant
harmful secondary effects of adult-oriented establishments and sexually-oriented
businesses, rather than await the impact of such effects, and whereas, several courts
have upheld similar restrictions on hours of operations of such establishments and
businesses, including: Mitchell v. Commission on Adult Entertainment, 802 F. Supp.
1112 (D. Del.1992), affirmed at 10 F.3d 123 (3rd Cir.1993); Ellwest Storesv. Boner,
718 F. Supp. 1553, 1577 (M.D. Tenn.1989) (law isdifficult to enforce and policein
middle of night); Sar Satelite, Inc. v. City of Biloxi, 779 F.2d 1074 (5th Cir.1986);
Broadway Books, Inc. v. Roberts, 642 F. Supp. 486, 491 (E.D. Tenn.1986) (law
furthers legitimate law enforcement purpose), and that, therefore, such restrictions
are lawful and proper to adopt in this state; and

WHEREAS, Several courts have upheld restrictions on the configuration and
viewability of the peep show motion picture viewing booths in adult-oriented
establishments and sexually-oriented businesses as a means of controlling and
preventing the spread of sexual and communicable diseases, public and unhealthy
sexual activities, and unlawful sexua conduct in such booths, including: Libra
Books, Inc. v. City of Milwaukee, 818 F. Supp. 263 (E.D. Wisc.1993); City News &
Novelty v. City of Waukesha, 487 N.W.2d 316 (Wisc. App.1993); Bamon Corp. V.
City of Dayton, 923 F.2d 470 (6th Cir.1991); Movie & Video World v. Board of
County Commissioners, 723 F. Supp. 695 S.D. Fla.1989); Ellwest Stereo Theatre,
Inc. v. Boner, 718 F. Supp. 1553 (M.D. Tenn.1989) (Nashville open booth law
upheldto prevent prostitution, sexual conduct, diseases); Bergv. Healthand Hospital
Corp. of Marion County, 856 F.2d 797 (7th Cir.1988); FW/PBS, Inc. v. City of
Dallas, 837 F.2d 1298 (5th Cir.1988); Postscript Enterprisesv. City of Bridgeton,
699 F. Supp. 1939 (E.D. M0.1988); Suburban Video, Inc. v. City of Delafield, 694
F.Supp. 585 (E.D. Wisc.1988); Doe v. City of Minneapolis, 693 F.Supp. 774 (D.
Minn.1988); Wall distributors, Inc. v. City of Newport News, 782 F.2d 1165 (4th
Cir.1986); Broadway Books, Inc. v. Roberts, 642 F.Supp. 486, 492 (E.D. Tenn. S.D.

-8



1986) (Chattanooga open booth law upheld); Moody v. Board of County
Commissioners, 697 P.2d 1310 (Kan.1986); Ellwest Stereo Theatres, Inc. v. Wenner,
681 F.2d 1243 (9th Cir.1982); EWAP, Inc. v. City of Los Angeles, 158 Cal.Rptr. 579
(Cal. App.1979), and that, therefore, such restrictions are lawful and proper to adopt
in this state; now, therefore,

The defendants introduced considerable evidence made available to the legislature that
support the legislature’s conclusions as found in the Act’s Preamble. Numerous studies on the
secondary effects of adult establishments from other jurisdictions were presented to the legislature
during its consideration of the Act. The legislature heard from several competent witnesses
including policeofficersand public health official sabout the presence of criminal activity and health
risks posed by adult-oriented establishments.

A considerable amount of the evidence dealt with the harmful health effects of on-site
viewing of sexual material, whichisnot particularly relevant to theissuesin the casebeforeus. The
evidence presented, however, also concerned studies in other cities about the effect of adult
establishments on the community. Land use studies found that crime increased, residential and
commercia property values decreased, and neighbors surveyed noted deteriorating conditionswith
the opening of adult businesses. Some studies showed that people avoided commercid
establishments located near adult establishments.

This material is relevant to our inquiry for two distinct reasons. First, it is offered by the
government to show that the Act is not aimed at the content of the material but, rather, isintended
to address the secondary or deleterious effects of adult-oriented establishments. Second, since the
government’ sinterest isrelevant under both strict and intermediate scrutiny, itisoffered asevidence
to substantiate the government’ s interest to reduce and curtail “crime, noise, traffic congestion,
... sexual activity and discarded pornographic material on neighboring properties.” (Preambleto
Act).

C. Secondary Effects Doctrine and Richland Bookmart | and 11

Plaintiffsare correct that absent application of the secondary effects doctrine, the Act would
be subject to strict scrutiny. The Tennessee Supreme Court has recognized that “all basic rights of
free speech are subject to reasonableregulation.” Statev. Smoky Mtn. Secrets, Inc., 937 S.W.2d 905,
910(Tenn. 1996) (quoting H & L Messengersinc. v. City of Brentwood, 577 S.W.2d 444, 451 (Tenn.
1979)). While discussing a challenge to legislation governing charitable solicitations under the
federal and state constitutions, the Tennessee Supreme Court found that restrictions on speech based
on its content must “withstand ‘ exacting First Amendment scrutiny.’”® Smoky Mtn. Secrets, 937
S.W.2d at 910 (quoting Riley v. National Fed’ nof theBlind, 487 U.S. 781, 789 108 S.Ct. 2667, 2673

8M any of the Tennessee decisions discussed in this opinion were entertaining challenges simultaneously under
the First Amendment and Article 1, Section 19. For that reason, many of the quotes and verbiage refer to the First
Amendment but were equally applicable under Article 1, Section 19.
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(1988)). To determine if aregulation is reasonable, there must be a “balancing of the freedom of
expression against recognized competing rights.” Smokey Mtn. Secrets, 937 S\W.2d at 911 (quoting
Satev. Marshall, 859 S.\W.2d 289, 305 (Tenn. 1993)) (Reid C.J., concurring and dissenting). When
applying strict scrutiny, the applicable standard to analyze challenges under Articlel, Section 19 of
the Tennessee Constitution, although cast in terms of the First Amendment is:

Regulations which restrain speech on the basis of its content presumptively violate
the First Amendment. Such aregulation may be upheld only if the State can prove
that “the burden placed on free speech rights is justified by a compelling state
interest. Theleast intrusive means must be utilized by the State to achieveitsgoals
and the means chosen must bear a substantial relation to the interest being served by
the statute in question.”

Smokey Mtn. Secrets, 937 SW.2d at 911 (quoting Bemis Pentecostal Church v. Sate, 731 SW.2d
897, 903 (Tenn. 1987)) app. dismissed, 485 U.S. 930, 108 S.Ct. 1102 (1988); see Doev. Doe, 127
SW.3d 728, 732 (Tenn. 2004).

The effect of the secondary effects doctrine on First Amendment analysis was discussed at
length by the United States Supreme Court in City of Renton v. Playtime Theatres, Inc., 475 U.S. 41,
106 S.Ct. 925 (1985). Thecity of Renton, Washington, enacted a zoning ordinance that prohibited
adult theatres within 1000 feet of dwellings, churches, parks or schools, and the ordinance was
challenged as violating the First Amendment. 475 U.S. at 43, 106 S.Ct. of 926. The district court
upheld the ordinance and the Ninth Circuit reversed. Id.

The Supreme Court in Renton noted that |aws enacted to restrict speech based on its content
are presumptively unconstitutional and are subject to strict scrutiny. 475 U.S. at 47, 106 S.Ct. at
928. On the other hand, if the restriction is a content neutral time, place or manner restriction it is
acceptableif it is* designed to serve asubstantial government interest and [does| not unreasonably
limit alternativeavenuesof communication.” 1d. (citationsomitted). The Court noted, however, that
the Renton zoning ordinance did not “fit neatly” into either category. 475 U.S. at 47, 106 S.Ct. at
929. Clearly, the ordinancetreated adult theatersdifferently, yet the stated purpose of the ordinance
was nhot directed at content but at the effects on neighborhoods. Id.

In short, the Renton ordinance is completely consistent with our definition of
“content-neutral” speech regulations asthose that “ arejustified without reference to
the content of the regulated speech.” Virginia Sate Bd. of Pharmacy v. Virginia
CitizensConsumer Council, Inc.,425U.S.748, 771,96 S.Ct. 1817,1830,48L.Ed.2d
346 (1976) (emphasis added); Community for Creative Non-Violence, supra, 468
U.S., at 293, 104 S.Ct., at 3069; International Society for Krishna Consciousness,
supra, 452 U.S,, at 648, 101 S.Ct., at 2564. The ordinance does not contravene the
fundamental principle that underlies our concern about “content-based” speech
regulations: that “government may not grant the use of a forum to people whose
views it finds acceptable, but deny use to those wishing to express less favored or
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more controversial views.” Mosley, supra, 408 U.S,, at 95-96, 92 S.Ct., at 2289-
2290.

It was with this understanding in mind that, in American Mini Theatres, a majority
of this Court decided that, at least with respect to businesses that purvey sexualy
explicit materials, zoning ordinances designed to combat the undesirabl e secondary
effects of such businesses are to be reviewed under the standards applicable to
“content-neutral” time, place, and manner regulations. Justice STEVENS, writing
for the plurality, concluded that the city of Detroit was entitled to draw adistinction
between adult theaters and other kinds of theaters “without violating the
government’s paramount obligation of neutrality in its regulation of protected
communication,” 427 U.S,, a 70, 96 S.Ct., a 2452, noting that “[i]t is th[€]
secondary effect which these zoning ordinances attempt to avoid, not the
dissemination of ‘offensive’ speech,” id. a 71, n. 34, 96 S.Ct. at 2453, n. 34.

Renton, 475 U.S. at 48-49, 106 S.Ct. at 929-30 (emphasis original).

The Sixth Circuit Court of Appeals in Richland Bookmart | found that the Act being
challenged in this appeal was not an unconstitutional restriction on free speech under the First
Amendment. Like Silver Video and Jenna' s Toy Box, the plaintiffs in Richland Bookmart | sold
sexually-explicit books, magazines, and videos. 137 F.3d 435, 437. Theissuein Richland Bookmart
| was whether the Act violated the First Amendment. Id. Writing for the panel, Judge Merritt
discussed at length the law governing the constitutionality of zoning restrictions on adult
establishments.

As a preliminary matter, the court in Richland Bookmart | found that Supreme Court
precedent recognized that sexually explicit speech isin arather unique First Amendment category.

This case arises from the tension between two competing interests. free speech
protection of erotic literature and giving communities the power to preserve the
“quality of life” of their neighborhoods and prevent or clean up “skid-rows.” The
tension arises because the First Amendment offers some protection for “soft porn,”
i.e., sexualy-explicit, non-obscenemateria -although “ society’ sinterest in protecting
thistypeof expressionisof awholly different, and lesser, magnitude than theinterest
in untrammeled political debate. . ..” Youngv. American a Mini Theatres, Inc., 427
U.S. 50, 70, 96 S.Ct. 2440, 2452, 49 L.Ed.2d 310 (1976). The Supreme Court most
recently restated thisview that “ porn-type” speechisgenerally afforded less-than-full
First Amendment protection in Barnesv. Glen Theatre, Inc. 501 U.S. 560, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991) (nude dancing).

Richland Bookmart I, 137 F.3d at 438.
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The court in Richland Bookmart | found that the Act is clearly not content neutrdl, i.e. it
applies solely to sexual materials. 1d. at 439. Because it involves sexual literature, however, law
devel oped under the First Amendment provides protection of alesser magnitude. Id. (quoting Young
v. American Mini Theatres, 427 U.S. at 70, 96 S.Ct. at 2452). Under the“ secondary effects’” analysis
of Renton, the court in Richland Bookmart | found that when zoning laws seek to lessen the
damaging effects of establishments selling sexual literature, thenthelawswill be* deemed” content
neutral for purposes of constitutional analysis. 1d. at 440. Therefore, according to the court in
Richland Bookmart I,

Under present First Amendment principles governing regulation of sex
literature, the real question is one of reasonableness. The appropriate inquiry is
whether the [Act] is designed to serve asubstantial government interest and allows
for alternative avenues of communication. Doesthe law in question unduly restrict
“sexually explicit” or “hard-care” erotic expression?

Reducing crime, open sex and solicitation of sex and preserving the aesthetic
and commercial character of the neighborhoods surrounding adult establishmentsis
a“substantial government interest.” The Tennessee legislature reasonably relied on
the experiences of other jurisdictions in restricting the hours of operation. It is not
unreasonable to believe that such regulation of hours of shops selling sex literature
would tend to deter prostitution in the neighborhood at night or the creation of drug
“corners’ on the surrounding streets. By deterring such behavior, the neighborhood
may be able to ward off high vacancy rates, deteriorating store fronts, a blighted
appearance and the lowering of the property values of homes and shopping areas.
Such regulation may prevent the bombed-out, boarded-up look of areasinvaded by
such establishments. At least that is the theory, and it is not unreasonable for
legislators to believe it based on evidence from other places.

Id. at 440-41.

The Sixth Circuit’ sdecision in Richland Bookmart | finding the Act constitutional under the
First Amendment does not, however, eiminate the plaintiffs argument that the Act is
unconstitutional under the Tennessee Constitution.

I1l. ANALYSISOF THE ACT UNDER ARTICLE 1, SECTION 19
OF THE TENNESSEE CONSTITUTION

Having reviewed federal authorities on the secondary effects doctrine, we now turn our
attention to plaintiffs' challenge under the Tennessee Constitution. Whilethe crux of theissue may
bethe appropriatelevel of scrutiny, in order to addressthe constitutionality of the Act under Article
1, Section 19, we must analyze the matter in stages. Thefirst question iswhether Article 1 Section
19 protectsthe “ sexually-oriented materia” sold by plaintiffs. 1f so, then we must address whether
plaintiffs establishments meet the definition of “adult oriented establishment” under the Act. If the
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materia sold by plaintiff is protected by Article 1, Section 19 and isincluded in the Act, then the
next question is whether strict or intermediate scrutiny is to be brought to bear on the Act. The
determinative question deciding theappropriatelevel of scrutiny iswhether Tennesseewill recognize
the secondary effects doctrine under State constitutional analysis. Once that issue is decided, our
final task is then to apply the constitutionally required scrutiny to determine whether the Act is
constitutional under Article 1, Section 19.

It is agreed by the parties the “ sexually-oriented material” sold by plaintiffsis not obscene
and hasno other characteristicsthat create an exclusion fromthe protection of Article 1, Section 19.°
Therefore, the magazines, books and videos sold by plaintiffs are entitled to protection under the
Tennessee Constitution’s guarantee of free expression.

Plaintiffs argue that failure of the Act to provide a standard to decide whether sexually-
oriented materials, devices, or paraphernaiaconstitutethe”principal or predominant stock or trade’
of a business renders the definition of “adult-oriented establishment” under the Act
unconstitutionally vague.™

We find, however, that the Act does clearly provide a standard. In order to be an adult
oriented business subject to the Act, the stock (i.e. inventory) or trade (i.e. business, asin sales)™
must be principaly or predominantly from sexually-oriented materials. This is not a difficult,
complex, or convoluted determination to make. Defendants argue that one cannot discern from the
definition whether the determination is made based on sales, stock, profit or space in the store
allocated to the materials. We disagree.

We agreewith thetrial court that it isabundantly clear from the record that Silver Video and
Jenna s Toy Box are adult-oriented establishments. Each sellsalmost exclusively sexually-oriented
material.** The vast majority of the stock and sales are of sexually-oriented material. Likewise, the
vast mgjority of profits of each establishment derive from the sale of sexually-oriented material.

9Our Tennessee Supreme Court has found that the Tennessee Constitution affords no protection to obscenity.
Davis-Kidd Booksellers, Inc. v. Leach, 866 S.W.2d 520, 524 (Tenn. 1993); State v. Marshall, 859 S.W.2d 289, 294
(Tenn. 1993).

0 enn. Code Ann. § 7-51-140(4).

11Accordi ngto THEAMERICAN HERITAGE DESK DICTIONARY, “stock” isdefined to mean “the total merchandise
kept on hand by acommercial establishment” and “trade” is defined to mean “the business of buying and selling goods.”

12We note the definition of “adult-oriented establishment” in Tenn. Code Ann. § 7-51-140(4) applies to a
“portion” of a business that offers asits “principal or predominant stock” sexually-oriented material. It isdifficult to
determine how a court can decide what is the principal or predominant stock in a portion of a business. Since as a
practical matter, there is no question that sexually-oriented material isthe principal or predominant business for Jenna’'s
Toy Box and Silver Video and since plaintiffs have not raised this issue, we are not presented with the question of
whether the inclusion of “portion” is constitutionally suspect.
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As to the vagueness argument, due process under Article 1, Section 8 of the Tennessee
Constitution requires that laws provide people of ordinary intelligence notice of what is prohibited
so they may act accordingly. Id. at 655.

A statute is unconstitutionally vague, therefore, if it does not serve sufficient notice
of what is prohibited, forcing “* men of common intelligence [to] necessarily guess
at its meaning.

Vague laws implicating the First Amendment to the United States Constitution and
Article I, section 19 of the Tennessee Constitution are subject to a more stringent
standard than laws in other contexts because of the danger of chilling protected
speech. Davis-Kidd, 866 SW.2d at 531. “Where a statute’' s litera scope, unaided
by anarrowing state court interpretation, is capable of reaching expression sheltered
by the First Amendment, the doctrine demands a greater degree of specificity than
in other contexts.” Smith, 415 U.S. at 573, 94 S.Ct. 1242

Knoxvillev. Entertainment Resources, LLC, 166 S.W.3d 650, 656 (Tenn. 2005) cert.den.  U.S.
__, 126 S.Ct. 798 (2005). In Entertainment Resources, the Tennessee Supreme Court discussed
whether theterm “substantial or significant portion of itsstock or trade” isunconstitutionally vague
when used in an ordinance regulating the location of adult bookstores. The issue in that case,
however, was the lack of definition or meaning of “substantial or significant” Id. at 657-58. While
“substantial or significant” isdifficult to quantify, “principal or predominant” can be determined in
aparticular fact situation by straightforward analysis.*®

13As this court found in Sherwood v. Microsoft Corporation, No. M2000-01850-COA-R9-CV, 2003 WL
21780975, at * 18-19, (Tenn. Ct. App., July 31, 2003) perm. app. denied (Aug. 2, 2004),

Courts are not unfamiliar with legal standards requiring them to determine predominance. See e.g.,
Trau-Med of Am., Inc.,71 S\W.3d at 702 n. 5 (holding that to sustain an action for intentional inference
with business relationships, improper motive must be shown by plaintiff demonstrating that the
defendant’ spredominant purposewasto injure the plaintiff); City of Chattanoogav. Davis, 54 S.\W.3d
248, 270 n. 22 (Tenn. 2001) (requiring a determination of whether the predominant “remedial”
purpose of a monetary sanction is ensuring deterrence against wrongdoing); Williams v. Estate of
Williams, 865 S.W.2d 3, 5 (Tenn. 1993) (holding that the expressed predominant purpose of atestator
prevails, and subsidiary clauses must be construed so as to bring them into subordination to the
predominant purpose); Hudson v. Town and Country True Value Hardware, Inc., 666 S.W.2d 51
(Tenn. 1984) (adopting and applying the test for the application of the Uniform Commercial Code as
depending on whether the predominant assets to be transferred are goods or services).

“Predominant” isarelativeterm; whether somethingispredominant can only bedeterminedinrelation

to other things; it is greater or superior in influence compared to other factors. Dillard v. City of
Greensboro, 946 F.Supp. 946, 955-56 (M. D. Ala. 1996); Matthewsv. Bliss, 39 M ass. 48, 53 (1839).
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It is our conclusion that the term “principal or predominant stock or trade’ is sufficiently
defined so that a reasonable person would understand it. The Sixth Circuit reached a similar
conclusionin Richland Bookmart | under the United States Constitution and rejected the contention
that the Act is unconstitutionally vague or overbroad. Richland Bookmart |, 137 F.3d at 441. In
Richland Bookmart I, plaintiff appears to have alleged that “adult oriented establishment” is
unconstitutionally vaguein that it is not defined. The court found that “principa or predominant”
are “understandable common terms’ and that “most buyers, sellers and judges know what such
materiadlsare.” Id. at 441.

IV. WHETHER ARTICLE 1, SECTION 19 REQUIRES
STRICT OR INTERMEDIATE SCRUTINY OF THE ACT.

Plaintiffsare correct that the Tennessee Constitution requires strict scrutiny where protected
speech is regulated due to its content. The defendants do not even attempt to argue that the Act
would pass strict scrutiny analysis. The question presented to us, however, iswhether under Article
1, Section 19 of the Tennessee Constitution the Act should betreated as content neutral based onthe
secondary effects doctrine of Renton.

A. Tennessee Decisions On Secondary Effects Doctrine

It does not appear that the Tennessee Supreme Court has ruled on whether the secondary
effects doctrine in Renton as discussed in Richland Bookmart | is applicable to analysis of the
Tennessee Constitution’ s protection of free speech. The Court has, however, discussed the doctrine
in the context of a challenge to a statute under the Tennessee and United States Constitutions.

In Freeman v. Burson, 802 S.\W.2d 210 (Tenn. 1990), rev'd 504 U.S. 191, 112 S.Ct. 1846
(1992), the Tennessee Supreme Court reviewed astatute limiting political activitieswithin 100 feet
of apolling place. 1d. at 211. The statute was challenged as being unconstitutional under the First
Amendment to the United States Constitution and Article |, Section 19 of the Tennessee
Congtitution. 1d. The Court ultimately found that since the statute was not content neutral, i.e., it
was aimed at political speech, then it must pass the compelling interest, strict scrutiny test. 1d. at
212. The Court then found the statute restricting political activity around polling places
unconstitutional since it did not meet the strict scrutiny test. 1d. at 214-15. The United States
Supreme Court reversed the Tennessee Supreme Court, finding that although strict scrutiny was
applicable, the statute in question “is the rare case in which we have held that alaw survives strict
scrutiny.” Freeman v. Burson, 504 U.S. 191, 211, 112 S.Ct. 1846, 1857 (1992).

For our current purposes, the brief discussion of Renton by the Tennessee Supreme Court in
Freeman isrelevant but not determinative. In Freeman, the State argued that since the statute was
not aimed at speech but wasaimed at the “ secondary effects’ of political activity at the polling place
then, applying Renton, the statute should be deemed content neutral. 802 SW.2d at 212. The
Tennessee Supreme Court did not decline to apply the secondary effects doctrine of Renton to the
challenge under the State Constitution. Instead, the Court declined to apply Renton becauseit found
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that the secondary effects doctrine of Renton does not apply to political speech. Id. at 212-13. In
other words, the court did not dismiss the applicability of the secondary effects doctrine to the
Tennessee Constitution; rather, it chose to decline to apply the doctrine when political speechisat
issue. Thesignificanceof thisomissionisuncertain, however, sincethe Court wasnot clear whether
thisruling pertained only to the United States Constitution or included the Tennessee Constitution
aswell.

While the Tennessee Supreme Court has not ruled on the applicability of the secondary
effects doctrine to Tennessee Constitutional analysis, two Court of Appeal s decisions have adopted
the doctrine. First, in American Show Bar Series, Inc. v. Sullivan County, 30 SW.3d 324
(Tenn.Ct.App.2000), the court found that the secondary effectsdoctrine of Renton appliedtoanaysis
of the Adult-Oriented Establishment Registration Act of 1998 adopted by Sullivan County by
ordinance. Id. at 333-334. The ordinance required, among other things, registration, work permits
and aminimum distance between the audience and the entertainers. 1d. at 331. The ordinance aso
prohibited al cohoal, touching the entertai ners, and exposing certain parts of the body. 1d. Two clubs
challenged the ordinance under the provisions guaranteeing free expression under the federal and
state congtitutions. Id. at 333.

Thecourtin American Showbar first found that the nude dancing addressed by the ordinance
“enjoys only minimal protection by the First Amendment.” Id.

As a threshold matter, we must determine if the Act is a “content-neutral”
time, place, and manner regulation or if it isa“content-based” restriction. See City
of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 46-47, 106 S.Ct. 925, 928, 89
L.Ed.2d (1986). If the Actistargeted specifically at the content of the erotic message
conveyed by such entertainment, then the Act is presumptively invalid and will be
subject to strict scrutiny. Seeid. On the other hand, if the ordinance is “justified
without reference to the content of the regulated speech,” or the ordinance serves a
purpose that is unrelated to the content of expressive conduct, the ordinance may be
considered content-neutral. Ward v. Rock Against Racism, 491 U.S. 781, 791, 109
S.Ct. 2746, 2754, 105 L.Ed.2d 661 (1989); Clark v. Community for Creative Non-
Violence, 468 U.S. 288, 293, 104 S.Ct. 3065, 3069, 82 L.Ed.2d 221 (1984). Thus,
if the Act is targeted at combating the negative secondary effects of the protected
expression, then the Act may be upheld as a reasonable time, place, and manner
restriction. See City of Renton, 475 U.S. at 49, 106 S.Ct. at 929-30.

Id. at 333-34. The Court found the evidence supported the conclusion that the ordinance was aimed
at the secondary effects. Id. at 334-35. Consequently, the intermediate level of scrutiny was
applicable. 1d. at 335-36.

More recently, this issue was presented again in City of Cleveland v. Wade, No. E2004-

02633-COA-R3-CV, 2006 WL 468731 (Tenn.Ct.App. Feb. 28, 2006) perm. app. denied ( Aug. 21,
2006). The owner of Babylon Adult Bookstore alleged that a Cleveland zoning ordinance
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prohibiting “sex outlets” within 750 feet of aresidential district was an unconstitutional content-
based restriction under both the First Amendment and Article 1, Section 19. 1d., at *1-2. The court
in Wade posed the question identically to the above quoted language from American Showbar. 1d.,
at *4. Inother words, asin American Showbar, the court took for granted that the secondary effects
doctrine applied to analysis under both constitutions. The court in Wade then decided the zoning
ordinance was directed at the secondary effects associated with adult businesses, applied
intermediate scrutiny, and found the ordinanceto beareasonabl etime, place, and manner restriction.
Id., at *5-6.

While both American Showbar and Wade applied the secondary effects doctrine to
interpretation of Article 1, Section 19, it is not clear that its applicability to the Tennessee
Constitution was an issue raised by the parties.

B. Protected Status Of Sexually-oriented Material

Turning to plaintiffs argument herein, it is clear that Article 1, Section 19 “provides
protection of free speech rights at least as broad asthe First Amendment.” Doev. Doe, 127 SW.3d
728, 732 (Tenn. 2004). It is plaintiffs position that in this context, the Tennessee Constitution’s
protection of sexual literature is broader than that of the United States Congtitution. Since Article
1, Section 19 is broader than the First Amendment, i.e., protects speech on “any subject,” then
plaintiffsmaintain that Renton and the secondary effectsdoctrine haveno applicability.** According
to plaintiffs, once speech is deemed protected, then the “any subject” language of Articlel, Section
19 requires strict scrutiny.

Plaintiffsargue that we should not adopt the secondary effects doctrine devel oped in Renton
as discussed in Richland Bookmart | because the underlying premise of Richland Bookmart | is
flawed. Unlike the United States Constitution, they argue that under Article 1, Section 19 of the
Tennessee Constitution there is no “dliding scale” of protection for sexual literaturei.e., it is not
subject to “lesser protection.”

We do not agree that all legislation that may impact speech is subject to a strict scrutiny
analysis under the Tennessee Constitution. The Tennessee Supreme Court has found that some
speech is not protected at all, i.e. obscenity. Marshall, 859 SW.2d at 294. In addition to finding
that some speech is not protected at all, the Tennessee Supreme Court has found that some types of
protected speech require greater protection while others are accorded less protection under the
Tennessee Constitution. Itisclear both from the Constitution itself and decisionsinterpreting it that

14T he Tennessee Supreme Court has recognized that the protection of Article 1, Section 19, depending on the
context, may be stronger than the First Amendment. Press, Inc. v. Verran, 569 S\W.2d 435, 442 (Tenn. 1978). Press
Inc. dealt with political speech (newspaper articles about public officials’ conduct) which our Court has deemed “the
most highly protected from of speech.” Freeman v. Burson, 802 S.W.2d at 212. The Court has, however, subsequently
stated that the “difference in protection afforded, to the extent it may exist” is not material under specific fact
circumstances. Ferguson v. Union City Daily Messenger, Inc., 845 S\W.2d 162, 165 (Tenn. 1992) cert den. 508 U.S.
961, 113 S.Ct. 2931 (1993) (regarding the interplay of defamation and constitutional guarantees of free speech).
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political speech isafforded particular protection. Inthe Freeman decision, the Tennessee Supreme
Court refused to apply Renton to political speech because it “is the most highly protected form of
speech.” Freeman, 802 SW.2d at 212. When one examines Article 1, Section 19 in context, it is
obvious that, while certainly not limited to political speech, the provision’s breadth is aimed at
political speech:

That the printing presses shall be freeto every person to examine the proceedings of
the Legislature; or of any branch or officer of the government, and no law shall ever
be made to restrain the rights thereof. The free communication of thoughts and
opinions, is one of the invaluable rights of man, and every citizen may speak, write,
and print on any subject, being responsible for the abuse of that liberty.

In Press, Inc. v. Verran, 569 SW.2d 435, 442 (Tenn.1978), the Tennessee Supreme Court
discussed our State Constitution in the context of a controversy involving a newspaper’ s accounts
of the activities of a social worker and whether the social worker was a public figure for libel
purposes.

To the extent of this controversy, [newspaper coverage of public official] this[Art.
1, Sec. 19] is a substantially stronger provision than that contained in the First
Amendment to the United States Constitution (* Congress shall make no law . . .
abridging thefreedom.. . . of thepress’) inthat it is clear and certain, leaving nothing
to conjecture and requiring no interpretation, construction or clarification.

This mandate of Tennessee’ s Constitution requires that any infringement upon the
“free communication of thoughts” and any stumbling block to the compl ete freedom
of the press “to examine (and publish) the proceedings . . . of any branch or officer
of the government” isregarded as constitutional ly suspect, and at the very threshold
thereis a presumption against the validity of any such impediment.

Id. at 442.

At theother end of the spectrum, the Tennessee Supreme Court hasfound commercia speech
isafforded “aqualified protection under both thefederal and state constitutions.” Douglasv. Sate,
921 S.W.2d 180, 183 - 84 (Tenn. 1996). In PP&C, Inc. v. Metropolitan Beer Permit Board, 833
SW.2d 90, 93 (Tenn. Ct. App. 1992), this court found “[t]hat the redlity is, however, that nude
dancing or nudity in general is minimally protected under the First Amendment.”*®

Itisclear that under Article 1, Section 19 there arelevels of protected speech. The question
then becomes whether sexually explicit literature is to be accorded the same level of protection as
political speech in the context of zoning restrictions.

15AIthough cast in terms of the First Amendment, the challenge was likewise under Article 1, Section 19 of the
Tennessee State Constitution. PP&C, 833 S.W.2d at 92.
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Webelievethat explicit sexual materia sarenot to be accorded thefull measure of protection
due political speech under the Tennessee Constitution.®® The Tennessee Supreme Court has
recognizedthat theapplicablescrutiny is, in effect, a* balancing of thefreedom of expression against
recognized competing rights.” Smoky Mtn Secrets, 937 SW.2d at 911 (quoting State v. Marshall,
859 S.W.2d 289, 305 (Tenn. 1993) (Reid, C.J. concurring and dissenting.)) We agree with the Sixth
Circuit’ sreasoning in Richland Bookmart | that onceit is determined that the speech at issue does
not trigger the strictest scrutiny, then courts must try to balance two legitimate competing interests:
“free speech protection of eroticliterature and giving communitiesthe power to preservethe’ quality
of life' of their neighbor hoods and prevent or clean up ‘skid rows'.” 137 F.3d at 438. Webelieve
that where a zoning law is aimed not at the content of erotic expression but its damaging effects on
the community, then under Article 1, Section 19 it is to be deemed a time, place, and manner
restriction requiring intermediate scrutiny.

While plaintiffs warn that recognizing varying levels of protection for speech in the
Tennessee Constitutionisaslippery slope, our holdingislimited to the Act being challenged herein.
We simply hold that because the business at issue sells erotic literature does not insulate that
businessentirely from zoning restrictionsintended to ameliorate damaging effectson thecommunity.
Our decision is narrow and applies only to zoning restrictions aimed at the secondary effects of
businesses selling predominantly sexually explicit material. Furthermore, any such zoning
restrictions that touch upon speech must meet avigorous intermediate scrutiny anaysis.

C. Application Of Intermediate Scrutiny.

Both parties appear to agreethat if intermediate scrutiny is applicable, the Act must meet the
intermediate scrutiny analysis discussed in United State v. O’'Brien, 391 U.S. 367, 88 S.Ct. 1673
(1968) which governs when the conduct at issue includes “speech” and “nonspeech” elements.
Under thistest, an enactment is constitutional if:

1) it iswithin the constitutional power of the government;

2) it furthers an important or substantial government interest;

3) the governmental interest is unrelated to the suppression of free speech; and

4) theincidental restriction on free speech isno greater than necessary to further that
interest, i.e., the regulation of speechis narrowly tailored and is not overly broad.

O’'Brien, 391 U.S. at 377, 88 S.Ct. at 1679.
Asto thefirst element, it is not disputed that governments are authorized to enact land use

regulations. Furthermore, the Tennessee Supreme Court hasrecognized that all rights of free speech
aresubject to “reasonableregulation.” Smokey Mountain Secrets, 937 S.W.2d at 911 (quoting H& L

16Plaintiffs try to argue that sexually explicit literature is political in nature. The material at issue may have
some remote political ramifications, but that does not transform it into political speech.
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Messengers, Inc. v. City of Brentwood, 577 S.W.2d 444, 451 (Tenn. 1979). Therefore, the Act is
clearly within the power of the General Assembly.

TheAct furthersthe requisite governmental interest that isunrel ated to speech satisfying the
second and third prong of the O’ Brien test. The governmental objectives of the Act as stated in the
Preamble are as follows:

WHEREAS, The experience of other states and cities demonstrate that reasonable
restrictions on closing hours, as contained in thisact, are beneficial and necessary as
a means of reducing and curtailing del eterious secondary effects of adult-oriented
establishments, including crime, noise, traffic congestion, police response time and
efforts, parking problems, sexual disease, sexual activity and discarded pornographic
materia on neighboring propertiesand whereas, the Supreme Court in City of Renton
v. Playtime Theaters, Inc., 475 U.S. 41, 50-52 (1986), held that states and cities may
rely on the experiences of other communities to prevent or reduce the attendant
harmful secondary effects of adult-oriented establishments and sexually-oriented
businesses, rather than await the impact of such effects, and whereas, several courts
have upheld similar restrictions on hours of operations of such establishments and
businesses, including: Mitchell v. Commission on Adult Entertainment, 802 F. Supp.
1112 (D. Del.1992), affirmed at 10 F.3d 123 (3rd Cir.1993); Ellwest Storesv. Boner,
718 F. Supp. 1553, 1577 (M.D. Tenn.1989) (law isdifficult to enforce and policein
middle of night); Sar Satelite, Inc. v. City of Biloxi, 779 F.2d 1074 (5th Cir.1986);
Broadway Books, Inc. v. Roberts, 642 F. Supp. 486, 491 (E.D. Tenn.1986) (law
furthers legitimate law enforcement purpose), and that, therefore, such restrictions
are lawful and proper to adopt in this state; and

Asthe United States Supreme Court found in Young and Renton, attempting to preservethe
quality of urban lifeis agovernmental interest that “ must be accorded the highest respect” andisa
“vital governmental interest.” Renton, 475 U.S. at 50, 106 S.Ct. at 930 (quoting Young, 427 U.S.
at 71, 96 S.Ct. at 2453). It is clear from the Preamble and reasonable to believe that the Act’s
restrictionson hoursof operation for adult-oriented establishments servethat interest. Furthermore,
therearemany avenuesavailableto disseminatethismateria and eventhese establishmentsare open
other hours during the day and night. Thismaterial may also be purchased after the operating hours
of adult-oriented establishments at stores that do not offer predominately “sexually-oriented
material.” During the course of the secondary effects analysis discussion, we have explained that
we find the zoning restriction was not enacted to suppress speech.

Plaintiffs vigorously deny that the restrictions of the Act meet thefinal factor of the O’ Brien
test, i.e., that its restrictions are no greater than necessary to further the government’s interest to
prevent the damaging secondary effects of these establishments. Asdiscussed by the United States
Supreme Court in Ward v. Rock Against Racism, 491 U.S. 781, 798-99, 109 S.Ct. 2746, 2757-58
(1989).
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[the regulation at issue] need not be the least restrictive or least intrusive means of
[achieving the government interest.] Rather, the requirement of narrow tailoring is
satisfied so long as the regulation promotes a substantial government interest that
would be achieved less effectively absent the regulation. To be sure, this standard
doesnot meanthat atime, place, or manner regul ation may burden substantially more
speech than is necessary to further the government’s legitimate interests.
Government may not regulate expression in such amanner that a substantial portion
of the burden on speech does not serve to advance its goals. So long as the means
chosen are not substantially broader than necessary to achieve the government’s
interest, however, theregulation will not beinvalid simply becauseacourt concludes
that the government’s interest could be adequately served by some less speech-
restrictive aternative. The validity of [the regulation] does not turn on a judge’s
agreement with the responsible decisionmaker concerning the most appropriate
method for promoting significant government interests or the degree to which those
interests should be promoted.

(citations and internal quotations omitted).

Plaintiffs argue that the Act is overbroad in severa respects. The Act includes plaintiffs
stores that sell material for off-site viewing with stores that display the sexually-oriented material
on premisesin booths or stalls. The plaintiffs agree that businesses that allow on-premise viewing
warrant government regulation, but argue that including their businesses is excessively broad
coverage. According to plaintiffs, theills discussed in the Preamble primarily concern health and
public safety problems associated with viewing booths. Plaintiffs claim that defendants havefailed
to show that hours of operation restrictions combat secondary effects. Furthermore, plaintiffsargue
that the Act’ s definitions are so broad that it includes businesses that do not produce the damaging
secondary effects.

We do not believe the Act is “substantially broader” than necessary to achieveitsgoals. It
is clear that the legislature, based on the studies submitted to it, could reasonably conclude that
neighborhoods suffer from these establishments. Restricting hours of operation is not unduly
burdensome. The plaintiffs herein and businesses like them may operate until midnight most days.
Prohibiting post-midnight and Sunday operation is a reasonable effort to reduce the undesirable
effects that accompany such establishments.
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V. SCIENTER

Plaintiffs first argue that since the Act has no scienter requirement it is unconstitutional as
a deprivation of due process, citing Smith v. California, 361 U.S. 147, 80 S.Ct. 215 (1959). A
thorough examination of Smithreveals, however, that therationa efor that decisionisnot applicable
inthis case. In Smith, the City of Los Angeles enacted an ordinance that made it unlawful for any
bookseller to offer for sale an obscene book. 1d. at 149. The ordinance had no requirement that a
person have “ scienter-knowledge” of the contents of the obscene book thereby imposing “strict”
crimina liability. Id. Inother words, abookseller whoseinventory was otherwise composed of non-
sexual material but unwittingly had a single obscene book was subject to criminal penalty.

The Court in Smith acknowledged that legislative bodies were at liberty to create criminal
offenses without a scienter requirement, i.e., strict liability offenses. Id. at 150. In Smith, however,
the Court was concerned when the elimination of the scienter requirement leads to a “ substantial
restriction on the freedom of speech and of the press.” Id. at 150. The state may not restrict
dissemination of books that are not obscene. Id. at 152. The Court found that eliminating the
scienter requirement in the criminal statute prohibiting the sale of an obscene book would have that
effect, because booksellers would tend to restrict the books they sell to those that have been
inspected. Consequently, thegovernment will haveimposed arestriction upon non-obscene speech.
Id. at 153. The Court in Smith then reasoned that the bookseller’ sburden would becomethe public’s
burden because “by restricting [the bookseller] the public’s access to reading matter would be
restricted.” 1d. at 153.

The plaintiffs cite two Tennessee Supreme Court decisions where scienter was found to be
aconstitutionally required element of acriminal offense. In each of these cases, however, like Smith
the issue dealt with criminal possession of obscene material, and the “scienter” at issue related to
knowledge that the material was obscene.

In Taylor v. Sate, 529 S.W.2d 692 (Tenn. 1975), the Tennessee Supreme Court upheld the
statute at issue because it contained “ scienter in the only sensein which it is demanded by the First
Amendment.” Id. at 695. In Taylor, the Court favorably cited Mishkin v. New York, 383 U.S. 502,
86 S.Ct. 958 (1966), as follows:

The Constitution requires proof of scienter to avoid the hazard of self-censorship of
constitutionally protected material and to compensatefor theambiguitiesinherentin
the definition of obscenity.

Taylor, 529 S\W.2d at 695 (quoting Mishkin, 383 U.S. at 511, 86 S.Ct. at 965).

17Before we discuss whether the scienter elements found in Tenn. Code Ann. § 39-11-102(b) and § 39-11-
301(c) may be incorporated into the Act, we must first decide whether scienter is a constitutionally required element of
an offense under the Act.
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Likewise, inEllenburgv. Sate, 384 S.\W.2d 29 (Tenn. 1964), the Tennessee Supreme Court,
relying on Smith, required that scienter be an element of an offense regarding sale of obscene
materia. Id. at 155-56. Thisistruebecause dispensing with the scienter requirement placesasevere
l[imitation on the public’s access to constitutionally protected material. 1d. (quoting Smith).

The current statute does not place a burden on the plaintiffs or alimitation on the public’s
access like those discussed in Smith, Taylor and Ellenburg. First, the Act does not prohibit or
impose criminal penalties for the sale of particular types of material. Second, it merely limits the
hours of operation of the businesses. The Act applies only if the business is predominately or
primarily sexually-oriented materials. No burden is placed on plaintiffs by the Act to censor the
materials sold in order to avoid criminal penalty as described in Smith. As observed by the Sixth
Circuit in Richland Bookmart I, “Access to adult establishments is not unduly restricted by the
legidation.” 137 F.3d at 441. In other words, the lack of a scienter requirement does not require
censorship by the plaintiffs that then affects the public’s access.*® For this reason we do not find
scienter to be a constitutionally required element of an offense under the Act.*®

The judgment of the trial court is affirmed. Costs are taxed to the appellants, Silver Video
USA, Inc., et a. for which execution may issue if necessary.

PATRICIA J. COTTRELL, JUDGE

18PI aintiffsdo not specify exactly what type of scienter or element of knowledge they believeisconstitutionally
required. Presumably, plaintiffswould argue that plaintiffs’ knowledge that their principal or predominant stock or trade
is adult-oriented material is constitutionally mandated. Unlike Smith and its progeny, the absence of this requirement
does not restrict the material plaintiffs may sell since it places no burden on plaintiffsto restrict their sales to items that
have been inspected. The Act is triggered not by a potential lone obscene book but by the plaintiff’s principal or
predominant stock or trade. Further, application of the statute simply limits hours of operation (8:00 a.m. to midnight)
for those who choose to operate a business predominated by adult-oriented material.

198i nce scienter is not constitutionally required, we need not discuss whether Tenn. Code Ann. § 39-11-102(b)
or § 39-11-301(c) provide the scienter requirement.
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